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Court of Appeals of the District of Colombia. 


No. 3104. 


Rose Keeling IIctciiins, Appellant, 

vs. 

William J. Dante, Trustee. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30188. 

William J. Dante. Trustee, Plaintiff, 

vs. 

Stilson IIitchins, Hose Keeling IIi tcmiins, Walter S. IIutch- 
ins, Lee Hutchins, Mildred Rogers, Infant, and Win. J. Dante, 
Administrator, &c., and Collector, Defendants. 

United States of America, 

District of Columbia, ss: 

% 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 
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1 Petition for Instructions as to Xew Loan. 

Filed February 21, 1017. 

In the Supreme Court of the District of Columbia. Holding an 

Equity Court. 

Equity. No. 30188. 

William J. Dante, Trustee, 


Stilson Ilr tc ni ns et al. 

The ])etition of \\ illiam .1. Dante, Trustee herein, respectfully rep¬ 
resents: 

1. As already appears herein, (lie property known as the 14th & 
(1 Street property, being Lots 14. l."> and 13 in Square 224, Washing¬ 
ton, D. C., is included in the deed in trust to your petitioner dated 
March <, 1010 and herein concerned. The outstanding indebtedness 
against said property, in the sum of $300,000, secured by deed of 
trust thereon hearing interest at tive per centum per annum, matures 
February 18, 101 *. It is not possible to have said loan renewed 
unless the rate of interest is increased to five and four-tenths per 
centum, and also unless a commission of one per centum is paid 
to the Washington Loan tfc Trust Co. After considerable negotia¬ 
tions, petitioner has succeeded in obtaining, subject to the Court’s 
approval, a new loan of $300,000, to be secured on said property, 
and to be made through Tyler A Rutherford. Inc., the lender being 
the Philadelphia Fund Savings Society, of Philadelphia, Pa., $12,500 
thereof to he payable in one year, another $12,500 thereof to be pay¬ 
able in two years, and the remainder to be payable in three years, 
and each of said sums to bear interest at tive per centum per annum, 
payable semi-annually, until paid. Said negotiated loan is condi¬ 
tioned on the payment of a commission of one half of one 
2 per cent, on the amount of the loan to said Tyler & Ruther¬ 
ford, Inc. 

The curtail of $12,500 at the end of the first year and a like 
curtail at the end of the second year, is required because of the fact 
that the income from the property will not take care of interest and 
taxes. 

2. Petitioner strongly recommends this loan as the best arrange¬ 
ment that can be made at the present time, as money at the present 
time is earning five and four-tenths per cent., and this plan will mean 
a saving to the Estate of over $5,000. 

W herefore, the premises considered, petitioner respectfully prays 
the instructions of the Court in connection with the matter. 

WILLIAM J. DANTE, Trustee. 
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District of Columbia, To wit: 

\\ illiam J. Dante, being first duly sworn, deposes and says, that 
lie has read the foregoing petition by him subscribed, and knows the 
contents thereof; and that the matters therein stated of his own 

knowledge are true, and those stated upon information he believes 
to lie true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this ltith dav of February 
1917. 

I seal.] WALTER C. ENGLISH, 

A atari/ Public in aii'l for 

the District of Columbia. 


Supplement to Petition of Fcbruan/ 21, 1917 
Filed February 2(5, 1917. 


I>v way of supplement to the Petition filed herein February 21, 
1917. William J. Dante, Trustee, respectfully states: 

1. When the aforesaid Petition was called to the attention of the 
Court on the morning of February 23, 1917, the attorney of record 
for Pose Keeling Hutchins stated in open Court that he understood 
the National Savings A Trust Co. would make the desired loan upon 
letter terms, namely, upon identically the same terms except that no 
payment on account of principal would be required until expiration 
of the three-year period. Thereupon, the Court announced that said 
attorney could have until the afternoon to obtain a written communi¬ 
cation from said Company stating that it would make the loan, in the 
absence of which an order would be entered authorizing the loan re¬ 
ferred to in the Petition. 

2. Said attorney for Rose Keeling Hutchins was unable to obtain 
such consent of the National Savings & Trust Co., but only its agree¬ 
ment or offer to consider an application, if submitted, and with the 
proviso that 5 4/10ths^ interest would have to be paid in a certain 
•event. Petitioner, however, upon l>eing informed bv said attorney 
for Rose Keeling Hutchins, that the Washington Loan & Trust Co. 
was actually making loans at 5$ interest, called upon that Company 
shortly after 1 o’clock P. M. on said February 23, 1917, and was in¬ 
formed by the President and Vice-President of that Company that 
the best they could do would be to renew at 5 4/10ths% interest, with 

a possible reduction of commission. Petitioner told them that 
4 such terms were not acceptable, and further that the Court 
had announced that the loan offered by the Philadelphia 
Fund Savings Society would be approved, unless a suggestion made 
that the National Savings & Trust Co. might offer better terms 
materialized. Thereafter, on that same afternoon, petitioner's attor¬ 
ney endeavored to obtain, through Tyler & Rutherford, Inc., a 
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modification of tlie terms offered by the I > liilci<lel]>liia Fund Savings 
Society, to the extent of eliminating the requirement of payments on 
account of principal in advance of three years, and between 2 and 3 
o’clock I\ M. petitioner's attorney obtained such modification, re¬ 
drafted the form of order to he entered by the Court, and was at the 
Court-house about to present the redrafted order for signature by the 
Court, when he was notified by petitioner, by telephone, that the 
Washington Loan Trust Co. had just offered to renew at f>% in¬ 
terest and one-half of one per centum commission, which offer had 
just been received by petitioner, and was unexpected as said Company 
had within the preceding few hours positively refused to consent to 
such terms. 


3. Under the circumstances, petitioner desires the instructions of 
the Court as to whether the loan from the Washington Loan & Trust 


Co. shall be renewed, or the new loan from the Philadelphia Fund 
Savings Society accepted. The latter Company offers to make the 
loan in such way that petitioner shall have the privilege of paying 
it off, in the event of sale of the property securing the loan, at or after 
one year. In view of the fact that said property is not self-sustain¬ 
ing in the matter of taking care of accruing interest, etc., an advan¬ 
tageous sale of the property would he desirable, if suitable oppor- 
tunitv offers. Tvler & Rutherford. Inc., the brokers who 
o negotiated the loan offered by the Philadelphia Fund Savings 
Society, have placed most of the large loans u]>on the proper¬ 
ties included in this trust estate, during the last ten years, and their 
services have been extremely satisfactory and have always produced 
a saving in commission or interest, or both. In fact, Tyler & Ruth¬ 
erford, Inc., were put to considerable expense in connection with 
said loan, including long-distance telephone calls, expense of ap¬ 
praisement, and trips to Philadelphia twice and to New York once, 
all incurred subsequent to positive refusal by the Washington Loan 
it Trust Co. to renew its loan without a commission of one pei* 
centum being paid to it and the rate of interest increased to 5 4/10ths 
per centum. Said expense was incurred pursuant to negotiations 
commencing in January, and terminating in specific contract en¬ 
tered into February 10, 1917, between petitioner and Tyler & Ruth¬ 
erford Inc. appointing the latter as petitioner s agent to obtain a loan 
upon the terms recited in the aforesaid Petition tiled herein February 
21, 1917, and agreeing to pay to said agent a commission of one- 
half of one per centum and also the expense of appraisement. More¬ 


over. petitioner believes, from his general knowledge, that the Phil¬ 
adelphia Fund Savings Society is a savings institution with over 


$130,000,000 of assets, and that loans obtained from it can usually 
In? readily renewed without the imposition of onerous terms, thereby 
making unnecessary the frequent placing of new loans on account 
of inability to obtain renewals. Under all the circumstances, peti¬ 
tioner believes it will he for the best interest of this trust estate, as a 
matter of business policy and also of justice, to accept the offer now 
made by the Philadelphia Fund Savings Society, even 
6 though the expenses incident to the placing of a new loan now 
are entailed. 


WILLIAM J. DANTE, TRUSTEE. 
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Wherefore, the premises considered, petitioner prays the instruc¬ 
tions of the Court in the premises. 

WILLIAM J. DANTE, 

Petitioner. 

CEO. E. SULLIVAN, 

Attorney for Petitioner. 


District of Columbia, To-icit: 

I, William J. Dante, being first duly sworn, depose and say, that 
I have read the foregoing Supplement by me subscribed, and know 
the contents thereof, and that I verily believe the facts therein stated 
to he true. 

WILLIAM .J. DANTE. 


Subscribed and sworn to before me this twentv-sixth day of Eeb- 
ruary, 1917. 

[seal.] J. WM. REILY, 

Xatari/ Public in and for the District of Columbia. 


Order Directing Trustee to Place Neic Substitute Deed of Trust. 

Filed February 20, 1917. 

******* 

Upon consideration of the Petition of William J. Dante, Trustee, 
filed February 21, 1917, and of the Supplement thereto, It is, by the 
Court, this 26th day of February, 1917, Ordered, that said Trustee 
he, and he is hereby, authorized and directed to obtain a new loan of 
$300,000, through the Offices of Tyler & Rutherford, Inc., and to 
execute a promissory note or notes, payable to the order of Philadel¬ 
phia Fund Savings Society, of Philadelphia, Pa., represent- 
7 ing the amount of said loan, payable three years after date of 
loan, and bearing interest at five per centum per annum, 
payable semi-annually, said note or notes to he secured by first deed 
of trust on Lots 14, lo and lfi in Square 224, Washington, D. C., 
known as the 14th and (1 Street property, which deed of trust shall 
l>e duly executed and acknowledged by said Trustee conveying to 
trustees to he named therein all the right, title and interest in said 
property, and free and clear of all encumbrance, excepting the deed 
of trust hereby authorized; and said Trustee to have the privilege of 
paying off said loan, in the event of sale of the property, at or after 
one year from the making of the loan. Said Trustee is further au¬ 
thorized and directed to pay off and take up the existing encum¬ 
brance upon said property, and to pay to Tyler <fc Rutherford, Inc., 
a commission of one-half of one per centum on the amount of the 
aforesaid loan, and also to pay all necessary expenses pertaining to 
title, conveyancing, etc.; and said Trustee shall be allowed credit 
therefor in his accounts. 

The question as to whether the debt hereby renewed is primarily 
payable out of the personalty or the real estate upon which it is 
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secured, as between the parties to this cause, is expressly reserved, 
and this order as to such question is mude without prejudice to the 
rights of the parties. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


8 Petition for Further 1 nstructions a* to Loan. 

Filed March 23, 1017. 

******* 

The petition of William J. Dante. Trustee, respectfully states: 

1. I*nI'suaiit to order of Court entered herein February 20, 1017, 
providing for a new substitute loan of $300,000 to l>e secured on 
Lots 14, 15 and 10 in Square 224. Washington, D. C., known as 
the 14th & (1 Street Property, and herein concerned, petitioner at 
once gave notice to the Philadelphia Fund Savings Society that its 
offer of loan was accepted, and also at once directed the Real Estate 
and Columbia Title Insurance Companies, of Washington, 1). C., 
to proceed with the preparation of the necessary papers, including 
title papers, deed of trust, etc. Said Title Companies prepared the 
necessary deed of trust, and delivered the same to petitioner to be 
executed by him and the other parties concerned in this cause, in¬ 
cluding Rose Keeling Hutchins, as 1ms been the uniform practice 
heretofore in placing substitute deeds of trust upon other properties 
herein concerned. On or about March 14, 1917, petitioner delivered 
said deed of trust to the attorney of record for said Rose Keeling 
Hutchins for execution by her, and, after keeping the same until 
March 21, 1917, said Rose Keeling Hutchins, by her Attorney, on 
the latter date returned said deed of trust to petitioner, accompanied 
with a letter from her attorney stating: 

“i am instructed bv Mrs. Hutchins to inform you that she is 
advised bv her attorneys that it is contrary to her interest to execute 
the deed of trust which I am returning herewith.*’ 

2. Said Rose Keeling Hutchins still refuses to execute said deed 

of trust, and the original instrument is herewith shown to 

9 the Court. 

3. As shown by the record herein, the original petition in 
reference to this matter. Hied February 21, 1917, provided for cer¬ 
tain curtails to be made during the |>eriod of the new loan, and it 
\vps owing to insistence of the attorney for Rose Keeling Hutchins 
in open Court before Mr. Justiee Stafford, that the new loan should 
l>e provided for without any arrangement for curtails, that still 
further efforts were made and arrangements secured in accordance 
with her expressed wishes, which arrangements are set out in the 
supplemental petition filed herein February 2b, 1917, iq>on which 
the aforesaid order of February 26, 1917, was made. 

4. Petitioner is advised that the aforesaid refusal of Rose Keeling 
Hutchins to execute said deed of trust constitutes an obstruction to 
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the conservation of this trust estate, which obstruction this Court 
has power to remove by appropriate order or orders. 

Wherefore, petitioner prays: 

1. Instructions of the Court in the premises. 

2. The entry of such order or orders herein, in view of the situa- 
tion, as the Court may deem appropriate. 

WILLIAM J. DANTE, Trustee. 

GEO. E. SULLIVAN, 

Attorney for Petitioner. 

District of Columbia, To wit: 

William J. Dante, l>eing first duly sworn, deposes and says that 
he has read the foregoing Petition by him subscribed, and knows 
the contents thereof; and that he verilv believes the facts therein 
stated to be true. 

WILLIAM J. DANTE. 

10 Subscribed and sworn to before me this 22nd dav of March, 

1917. 

[seal.] J. WM. REILY, 

Notary Public D. C. 


Notice. 

March 22nd, 1917. 

John C. (fittings, Esq., Attorney for Rose Keeling Hutchins: 

Take notice that I slmll bring the foregoing Petition to the at¬ 
tention of Mr. Justice Stafford, holding Equity Court No. 2, on 
Friday, March 23, 1917, at 10 o’clock A. M., and shall urge it for 
immediate consideration and action, in view of the emergency pre- 
qpnttfl 

GEO. E. SULLIVAN, 
Attorney for William J. Dante, Trustee. 

Service of the foregoing Petition and Notice, acknowledged this 
22nd dav of March, 1917. 

JOHN C. GITTINGS, 
Attorney for Pose Keeling Hutchins. 


Answer of Rose Keeling Hutchins. 

Filed March 26, 1917. 

******* 

In answer to Trustee’s petition for further instructions and pro¬ 
posed order thereon, filed herein March 23, 1917, Respondent re¬ 
spectfully states: 

1. That she denies that the deed of trust submitted to her for 
execution was in the usual form or that it had been the uniform 
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practice heretofore to ask her to execute deeds of trust, that 

11 in fact she has only joined in one deed of trust since her 
husband's death, and that related to the Warder Building, 

a self-sustaining property acquired by Mr. Hutchins years before 
his death. Your respondent notified the Trustee on March 16th 
that she would not execute the deed of trust unless she was advised 
to do so by her New York counsel, and if the Trustee had no ob¬ 
jection she would submit paper to him and return same by the 20th; 
said paper was not returned until the 21st when it was immediately 
sent to the Trustee with the letter referred to in his petition. 

2. She admits paragraph two. 

8. She denies that her counsel insisted upon anything at the time 

the petition of February 21, 1017, was presented, localise the order 

then presented to counsel and the Court particularly provided that 

the loan was to he made “free and clear of all her rights, etc./’ but 

that counsel did state to the Court that he had been informed bv 

«/ 

Mr. Stone of the National Savings A: Trust Company that the loan 
could l>c made at ~> r / interest and commission, and at the 

Court s suggestion asked Mr. Stone for something in writing to that 
effect, and when received immediately submitted it to the Court and 
notified the Trustee; also that the Washington Loan & Trust Com¬ 
pany was making loans at -V/» etc., but she never at any time in¬ 
timated to the Court that she approved of an extension of this loan 
or would execute any papers in relation to it. She has heretofore 
denied the Court’s jurisdiction to extend the loan and has preserved 
her rights* in so far as she could in that respect. 

And in further answer Respondent says, the present loan was 
not made by decedent or by Dante, as Trustee; that the prop- 

12 erty was purchased by Walter Hutchins and Dante with 
Stilson Hutchins’ money and title taken in Dante’s name. 

and at other times after its purchase they used Stilson Hutchins’ 
money to make payments thereon, whether such acts were ratified 
by Stilson Hutchins, Respondent is not advised, hut she is informed 
and believes and therefore avers that lvce Hutchins and Dante have 
testified since her husband’s death that he was incompetent at the 
time of said purchase and payments of said sums of money and 
at the time of making the (feed in trust: that the said property is 
not self-sustaining and is carried at a lo*s to the estate of between 
18 and 25 thousand dollars annually; that to hold on to same is 
not conservation hut waste of the trust estate, and she objects to the 
estate using any of its funds to maintain it, because it is in effect 
taking personal property and buying real estate which in the event 
of intestacy is greatly to her detriment. 

JOHN C. GITTINGS, 

Attorney for Rose Keeling Hutchins. 

District of Columma, To trit: 

1 , John C. (Sittings, first l>eing duly sworn, deposes and says that 
he has read the foregoing Answer by him subscribed, and knows 
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the contents thereof; and that he verily believes the facts therein 
stated to he true. 

JOHN C. CUTTINGS. 


Siibseril>ed and 
A. 1)., 1917. 


sworn to before me this 26th dav of March, 

J. K. YOUNG, CVk, 

By F. E. CUNNINGHAM, 

Asst CTk. 


Order Heguiring Hose l\. Hutchins to Execute Deed of Trust. 

Filed March 2b, 1917. 


Upon consideration of the petition of William J. Dante, Trustee, 
tiled herein February 21, 1917, and also of the supplemental petition 
filed February 2b, 1917, and the orders upon the same entered Feb¬ 
ruary 2b, 1917, March 2, 1917, and March <S, 1917, and the further 
petition of said Trustee filed March 22, 1917, and answer of Rose 
Keeling Hutchins thereto, It is, by the Court, this 26th day of 
March, 1917, Adjudged, Ordered and Decreed, that Rose Keeling 
Hutchins be, and she is hereby, directed to forthwith execute and 
acknowledge the deed of trust, referred to in said petition tiled 
herein March 22, 1917, securing a new loan of $300,000 on Lots 14, 
15 and lb in Square 224. Washington. D. 0., upon the terms and 
conditions recited in the order entered herein February 26, 1917; 
and it is Further Adjudged, Ordered, and Decreed, that, in the event 
of default bv said Rose Keeling Hutchins in complying with this 
order, said William J. Dante, Trustee, is hereby expressly vested with 
all the right, title and interest of every kind whatsoever of said Rose 
Keeling Hutchins in and to said Lots 14, 15 and lb in Square 224, 
Washington, D. C., for the purpose of executing and acknowledging 
said deed of trust with like effect as if it had been formally executed 
and acknowledged by said Rose Keeling Hutchins, and, in such 
event of default, said William J. Dante, Trustee, is hereby directed 
to so execute and acknowledge said deed of trust as fully as if done 
bv said Rose Keeling Hutchins. 

WENDELL P. STAFFORD, 

Justice. 

14 Order for Appc<d and Citation. 

Filed April 12, 1917. 


r he Clerk will please enter an appeal by the defendant, Rose 
Keeling Hutchins, from the decree passed by the Court on March 26, 
1917, and issue citation to the plaintiff, William .J. Dante. 

JOHN C. GITTINGS, 

Att'y for I)cf. Hose Keeling Hutchins. 

2—3104 a 



10 


ROSE KEELING HUTCHJNS VS. 


15 


In the Supreme Court of the District of Columbia. 


No. 30188. In Equity. 

William .1. Dante. Trustee, 
vs. 

Stilsox 111'TCI 11 ns ct al. 

The President of the l nited States to William .1. Dante, Trustee, 

Hutchins Hldg., (Ireeling: 

You are hereby cited and admonished to l e and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed bv the Rules of said Court, 
pursuant to an Appeal noted in the Supreme Court of the District 
of Columbia, on the 1*2" day of April. 1917. wherein Rose Keeling 
Hutchins is Appellant, and you are Appellee, to show cause, if any 
there he. why the Decree rendered against the said Appellant, 
should not he corrected, and why speedy justice should not he done 
to the parties in that behalf. 

Witness the Honorable J. Harry Covington. Chief Justice of the 
Supreme Court of the District of Columbia, this 12" day of April, in 
the vear of our Lord one thousand nine hundred and seventeen. 

| Seal Supreme Court of the District of Columbia. | 

J. R. YOCNH. C/7.-. 

My F. E. CCXXINCHAM. .1**7 Clerk. 

Service of the above Citation accepted this — day of-, 19—. 

j 

Attorney for Appellee. 

[Endorsed: | 52249. No. 3018S. Equity. Dante vs. Hutchins. 
Citation. Issued Apl. 12", 1917. Served copy of the within Cita¬ 
tion on William J. Dante, Trustee, personally, April 15, 1917. 
Maurice Splain. Marshal.-, Attorney for Appellant. 


10 Order Ftiing Iiond on Appeal. 

Filed April 10, 1917. 

******* 

It appearing to the Court that Rose Keeling Hutchins, one of the 
defendants in the above entitled cause, has entered an appeal to the 
Court of Appeals from the decree passed herein on March 20, 1917, 
it is this 10th day of April, 1917, Adjudged, and Ordered by the 
Court that the penalty of the bond for costs to he given by said de- 
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fendant on said appeal be and is hereby fixed in the sum of one hun¬ 
dred dollars. 

WENDELL P. STAFFORD, 

Justice. 


Mono ran (lu m. 

April 10, 1017.—Appeal Bond approved and filed. 


I)(signation of Record. 

Filed May ‘21. 1017. 

******* 

• 

The Clerk in making up the record on the appeal of Rose Keeling 
Hutchins t<> the Court of Appeals from the order passed by Mr. Jus¬ 
tice Stafford on March 20, 1017, will please include the following: 

1. Petition of trustee for instructions as to obtaining new loan on 
14th and (1 Street property, filed Feb. 21. 1017. 

2. Supplement to petition of Feb. 21, 1017, filed Feb. 20, 1917. 

3. Order directing trustee to place new substitute deed of trust 

upon 14th and (1 Street property, filed Feb. 20, 1917. 

17 4. Petition of trustee for further instructions as to the loan 

on 14th and (1 Street property, filed Mar. 23, 1917. 

o. Answer of Rose Keeling Hutchins to petition of Mar. 23, 1917, 
filed March 20, 1017. 

0. Order requiring Rose Keeling Hutchins to execute certain 
deeds of trust, and in default thereof, vesting trustee with title and 
power to do so for her, filed Mar. 20, 1017. 

7. Notice of appeal from order of Mar. 20, 1917, filed April 12, 
1917. 

8. Citation, issued April 12, 1917. 

0. Order fixing bond, filed April 10, 1917. 

10. Bond, tiled April 10, 1917. 

11. Assignment of errors. 

12. Designation of record. 

JOHN C. GITTINGS, 

Att'y /or Rose Keeling Hutchins. 

May 19, 1917. 

George E. Sullivan, Esq., Att’y for Wm. J. Dante, Trustee: 

Please take notice that this designation of record has this day been 
filed with the Clerk of the Supreme Court of the I). C. 

JOHN C. GITTINGS, 

Att’y for Rose K. Hutchins. 

Memorandum. 

May 29, 1917.—Time to file transcript of record extended to and 
including June 28, 1917. 
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* 


Assignment of Errors. 

Filed June 1*», 1917. 

****** 


1. The court helow erred in holding it had jurisdiction to author¬ 
ize the trustee to create a lien against appellant's interest in the 
estate of Stilson Hutchins, deceased. 

2. The court helow erred in passing the decree appealed from, as 
it created a cloud upon the widow's dower without her consent. 

8. The court helow erred in passing the decree appealed from, as 
it was utterly without either inherent power or authority under the 
trust agreement to authorize the trustee to execute in appellant’s 
name any instrument that may affect her property rights without 
tirst having obtained her consent. 

4. The court erred in authorizing the trustee to obligate the estate 
by creating a trust or mortgage in part payment of real estate with¬ 
out consent of all those beneficially interested in the estate. 

5. The court erred in passing the decree appealed from because 
it was not done in conservation of the estate. 

f>. The court erred in passing the decree appealed from because it 
in effect authorized the trustee to deliberately waste appellant s in¬ 
terest in the present estate to purchase real estate against her consent. 

JOHN C. GUTTINGS, 

Att’u for Hose I\. Hutchins. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Coinmhia. ss: 


I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 80188 In Equity, wherein Wil¬ 
liam J. Dante, Trustee, is Plaintiff and Stilson Hutchins ct al. are 
Defendants, as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 

this loth dav of June, 1917. 

* 

| Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8104. Rose Keeling Hutchins, appellant, vs. William J. Dante, 
trustee. Court of Appeals, District of Columbia. Filed .Tun- 20, 
1917. Henry W. Hodges, clerk. 











(Emtrf of Appeals 

OF THE DISTRICT OF COLUMBIA 


ROSE KEELING HUTCHINS 

vs. 

WILLIAM J. DANTE, Trustee. 


} 


October Term, 1917. 
No. 3104. * 


BRIEF ON BEHALF OF APPELLANT 


This is an Appeal From the Following Order: 

“Upon consideration of the petition of William 
J. Dante, Trustee, tiled herein February 21, 1917, 
and also of the supplemental petition filed Febru¬ 
ary 26, 1917, and the orders upon the same entered 
February 26, 1917, March 2, 1917, and March 8, 
1917, and the further petition of said Trustee filed 
March 22, 1917, and answer of Rose Keeling 
Hutchins thereto, It is, by the Court, this 26th day 
of March, 1917, Adjudged, Ordered and Decreed, 
that Rose Keeling Hutchins be, and she is here¬ 
by, directed to forthwith execute and acknowledge 
the deed of trust, referred to in said petition filed 
herein March 22, 1917, securing a new loan of 
$300,000 on Lots 14, 15 and 16 in Square 224, 
Washington, I). C., upon the terms and condi¬ 
tions recited in the order entered herein February 
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2(>, 1917; and it is further Adjudged, Ordered, and 
Decreed, that, in the emit of default by said Rose 
Keel in a Hutchins in com plying irith this order, 
said W illiam •/. Dante, Trustee, is hereby express¬ 
ly rested irith all the right, title and interest of 
every kind whatsoever of said Rose Keeling 
Hutchins in and to said Lots /}, /•> and W in 
Square 2.U/, Washington, J). C., for the purpose of 
executing and acknowledging said deed of trust 
with like effect as if it had been formally executed 
and acknowledged by said Rose Keeling Hutchins, 
and, in such event of default, said William J. 
Dante, Tvustee, is hereby directed to so execute 
and acknowledge said deed of trust as fully as if 
done by said Rose Keeling Hutchins . %y — Wendell 
P. Stafford, Justice. 


The petitions and answer referred to in said Order, 
presented to the t’ourt the following facts—viz: 

That some time prior to March 7th, 1910, Walter 
Hutchins and Dante purchased with Stilson Hutchins’ 
money Lots 14, 15 and 10 in Square 224, taking tlie title 
in Dante's name, who personally executed a deed of trust 
securing the deferred payments of #374,000. The prop¬ 
erty was not at tin* time of purchase, and never has been, 
self-sustaining, and has been continually carried at an 
annual loss of approximately Twenty-five Thousand 
Dollars. To meet this deficiency Walter Hutchins and 
Dante used other money of Stilson Hutchins. Whether 
their acts were ratified by Stilson Hutchins or not Ap¬ 
pellant does not know, but Lee Hutchins (one of Stilson 
Hutchins' sonsj and Dante have testified since Stilson 
Hutchins' death that Stilson Hutchins was incompetent 
at the time of the purchase and when the payments were 
made (R. p. 8), After Stilson Hutchins’ death the in- 
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debtedness was reduced to #300,000, but no attempt was 
ever made to make the estate of Stilson Hutchins “a.s* a 



gage fell due February 18th, 11117, and Dante, on Febru¬ 
ary 21st, 11)17, reported to the Court that the Washing¬ 
ton Loan and Trust Co., who held the loan, would not 
renew it unless the rate of interest was increased to 


five and four-tenths per cent and a commission of one 
per cent was paid; that lie had, however, succeeded in 
securing a neir loan for three years at five per cent, and 
one-half per cent commission, through Tyler & Ruther¬ 
ford, with the condition that #12,500 should he paid 
annually on the principal, and recommended that he be 
authorized to make this new loan (K. p. 2). lie subse¬ 
quently filed an additional petition setting forth the fact 
that the Washington Loan and Trust Company had 
receded from its position and was.willing to renew the 
loan at same rate of interest, and one-half per cent com¬ 
mission, etc. (R. p. 4). 

Appellant stated to the Court she had no objection 
to the making of a new loan if it was done in 
the manner provided for by the proposed decree 
submitted to her counsel bv counsel for the Trus- 
tee, which particularly provided that the loan was 
to be made "free and clear of all her rights and interests, 
etc.;” that order was not signed, but along with the sup¬ 
plemental petition above referred to a new and different 
order was presented to the Court without notice to Ap¬ 


pellant's Counsel, and was signed by the Justice. 
(R. p. 5.) This order authorized the Trustee to make the 

new loan through Tv lei* & Rutherford, but did not ex- 

, • * ,» 

elude Appellant's interest. ( R. p. 5.) Subsequently the 
Trustee submitted a deed of trust to Appellant with the 


request that she 'execute it, which, under advice of Coun¬ 
sel, she refused to do. This fact was called to the Court’s 


\ 
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attention by the Trustee in a petition alleging other sup¬ 
posed facts (It. p. H), which were denied by Appellant 
uiVder oath (K. p. p. 7-Sj, with the result that the ttial 


Justice'passed the remarkable order appealed from. 


• >n; :■:»»:11 » >■: »v/i . ( 


•’' ■« -oui? 2 .'• f *'i; •>,! ,»• -.,0,i;, » 

" " ' ' : AfeStrtis’JIENt OF ERROR 

'i' r :i ‘I ■ h. 


r # * i 


! 1 


1. The Court below erred in holding it had jurisdic¬ 
tion to authorized the trustee to create a lien against 
Appellant’s interest in tin* estate of Stilson Hutchins, 
deceased.* 

: 2. The Couth below erred in passing the decree ap¬ 
pealed from, as it created a cloud upon the widow’s 
dower without her consent. 

3. The Court below erred in passing the decree ap¬ 
pealed from, as it was utterly without either inherent 
power or authority under the trust agreement to author¬ 
ize the Trustee to execute in Appellant’s name any 
instrument that may affect her property rights without 
first having obtained her consent. 

4. The'Court erred in authorizing the Trustee to 

obligate the estate by creating a trust or mortgage in 

part payment of real estate without consent of all those 

beneficially interested in the estate. 

%/ 

5. The Court erred in passing the decree appealed 
from because it was not done in conservation of the 
(•state. ; 

(>. The Court erred in passing the decree appealed 
from because if in effect authorized the Trustee to delib- 
dteifely waste' Appellant’s interest in the present estate 
to purchase real estate against her consent. ; ; -,.j ,,, 

*bod’ Mjf >1 >il> • • »’T *>*f f; • >;j, nlI "\‘\o*iViVo« »> .,o’\ * . • ..... 

*»:ih // fi-mv . ,ittu I i!]. %, 

l> I < • I ! .#»•[ M i! i f < 

HI'li:' J*'! II i'Mt. i»> 


»UU ’ \V 

C". > * i/ . * I t; t * [ ?;. yt '*j U ; l i ■ . ■! > 

i v. ,**<» j* •. “ t , 

11 " Mi • / ! *• : :ji • i» - 
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ARGUMENT . ... 

. I ‘ * 7 » 1 : 

’ i / i ‘ '< 1* 1,1 ' 'r.t > 

Where the trial Court could find justification for the 
order appealed from we are at a loss to comprehend. The 
Trustee claims to be acting under the powers contained 
in the deed in Trust of March 7th, 1910, which has been 
thrashed out by this Court in the case of Hutchins vs. 
Dante, 40 Appeals D. C., p. 262. 

There is nothing in that opinion, or in the instrument 
itself, which even suggests that the Trustee in the Equity 
Court can in any way control Appellant’s actions in rela¬ 
tion to her dower rights; in fact, they are expressly re¬ 
served to her option. - 

Even if the Court had the power to authorize the 
Trustee to make a new loan and thereby attempt to bind 
the whole estate to the payment of an obligation which 
was one against the particular property, only (which we 
deny) it did not require the passing of the decree here 
complained of. In other words, if the trust estate is 
vested in the Trustee for the purpose of conservation, 
and if the making of a new loan under the circumstances 
here disclosed, is conservation , it required no act of 
Appellant. On the other hand, if there is any right or 
estate vested in Appellant, no Court of Equity or any 
other Court has the power to coerce her in relation to it, 
let alone to divest her of any part against her free will. 

Why should Appellant’s whole interests in this estate 
be made security for a $300,000 indebtedness? 

Why should $25,000 annually of income from the 
whole estate, one-third of which is hers* be used to buy 
or speculate in real estate? Is that jyhat^ihjs jflpqrt 
meant by “Conservation V 3 Rather are not such methods 
in the handling of an estate, waste? We feel that the 
assignment of errors themselves speak sufficiently loud 
of the grave error committed without further argument 
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to impel this Court to remand tin* case to the Court be¬ 
low, with directions to vacate the order appealed from. 
Kespectfully submitted 

John (\ (Sittings, 

Tiiomas M. (Sittings, 

A ttijs. for .1 pprllant. 
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Hit tijp (Unurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1917. 


No. 3104. 


HOSE KEELING HUTCHINS, APPELLANT, 


t\ft. 


WILLIAM J. DANTE, TRUSTEE, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement. 

On February 20, 1917, the court below entered an 
order, in the case of William ,J. Dante, Trustee, vs. 
Stilson Hutchins ct al., Equity No. 30,188, authorizing; 
and directing the trustee (the appellee) to renew the re¬ 
cently matured 8300,000 deed of trust standing against 
certain real estate concerned in the cause, and known as 
the Fourteenth and (1 Street property, the renewal 
to be effected by the placing of a new substitute deed of 
trust under which better terms were obtainable than by 
extension from the holder of the original trust (Rec., p. 
5). The court s order embodied in it the following saving 
clause, namely: 

‘‘The question as to whether the debt hereby 
renewed is primarily payable out of the personalty 
or the real estate upon which it is secured, as be¬ 
tween the parties to this cause, is expressly re¬ 
served, and this order as to such question is made 
without prejudice to the rights of the parties” 
(Rec., pp. 5-ti). 

888.^—1 
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No appeal was prosecuted, or attempted to be prose* 
cuted, by any of the parties from said interlocutory order, 
passed for the conservation of the estate and expressly 
safeguarding the rights of all parties. 

After the period for applying for a special appeal had 
expired, and after the title companies had prepared the 
form of substitute deed of trust to be executed by 
the trustee and the other parties concerned in the cause, to 
carry into effect the above order. Rose Keeling Hutchins 
refused to execute the new substitute deed of trust 
under a claim bv her that she “denied the court s juris¬ 
diction to extend the loan” (Ret*., p. 8). She admitted 
that said deed of trust was prepared in accordance with 
the practice followed on a former occasion in placing a 
new substitute deed of trust on another parcel of real 
estate concerned in the cause, known as the Warder 
Building (Rec., p. 8), but she claimed that the Fourteenth 
and G Street property was not a proper subject for con¬ 
servation because it was not producing sufficient revenues 
to make it wholly self-sustaining (Rec., p. 8). After 
further hearing, the court below on March 20, 1917, en¬ 
tered a further order, in aid or execution of the afore¬ 
said order, by directing Rose Keeling Hutchins to 
execute and acknowledge said substitute deed of trust, 
and empowering the trustee, in the event of de¬ 
fault by her, to execute and acknowledge it in her place 
and stead (Rec., p. 9). No special appeal was prosecuted 
from this order, but Rose Keeling Hutchins noted a gen¬ 
eral appeal therefrom (Rec., p. 9), and without giving any 
supersedeas bond to stay the execution of the order, per¬ 
mitted the order to be executed. She now seeks to prose¬ 
cute this appeal under a bond for costs merely. And the 
record which she has brought up on her appeal contains 
nothing to show the nature and character of the cause in 
which her appeal is sought to be prosecuted, so as to 
enable this honorable court to review the order com¬ 
plained of. 


ARGUMENT. 


r. 

Order Appealed From Is Not Subject to General Appeal. 

Section 220, D. C. Code, provides for review of inter¬ 
locutory orders by special appeal only, except in certain 
classes of matters, of which this is not one. The order 
which is here sought to be reviewed upon general appeal 
is a mere interlocutory order in execution of a previous 
order of the court providing simply for a renewal of an 
existing encumbrance, and expressly reserving the rights 
of all parties to the cause for later adjustment in the 
cause (Rec., pp. 5-6). The power of a court to enter a 
conservation order, such as in this matter, w r ould be 
wholly ineffectual, if any party to the cause were at 
liberty to prosecute a general appeal therefrom, and 
without even having to furnish a supersedeas bond. It is 
submitted that the general appeal here sought to be 
prosecuted should not be entertained, but should be dis¬ 
missed. This honorable court is ever ready to entertain 
special appeals, where appropriate, to review the action 
of the court below in matters of conservation. Dante vs. 
Hutchins, 44 App. D. C., 86. But this honorable court 
is not required to entertain general appeals in such 
matters, it is respectfully submitted. 

II. 

Appellant Has Not Brought Up Enough Record to Enable 

Any Review. 

It is the duty of an appellant to bring up a sufficient 
record to enable the appellate court to decide all the 
questions that may be properly presented. Newman vs. 
Newman, 35 App. D. C., 497. And where the record on 
appeal is so incomplete that the appellate court is unable 
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to review the order complained of, the appeal will lx* 
dismissed. Cosey vs. Smith, 32 App. I). (\, 193. The 
record here contains nothing showing the nature and 
character of the cause in which the appeal is sought 
to he prosecuted. 


III. 

Power of Conservation. 

Although the record here contains nothing showing the 
nature and character of the cause in which the appeal is 
here sought to he prosecuted, this honorable court has 
previously held, in cases in which the record was properly 
brought up showing the nature and character of tin* 
cause, that the power of conservation did exist. 

“The real estate remains in the possession of tin* 
trustee under the supervision of the equity court. 
The encumbrances upon the real estate, which re¬ 
quire renewal from time to time, the payment 
of interest thereon, the collection of rents, the re¬ 
pair of houses, and the payment of taxes, render it 
necessary to the conservation of the estate that 
the equity court shall retain its supervision of the 
same. Its jurisdiction, we think, is ample for the 
purpose.” 

Hutchins vs. Dante, 40 App. I). (\. 2(>2, 271. 

“The situation has not changed since the above 
decision. The sole question, therefore, is whether 
the equity court, under whose supervision the 
trustee holds this real estate, has power to au¬ 
thorize him to make the payment requested out 
of funds in his hands, derived from rents. We 
think it has. If the court has power, as above 
indicated, to authorize the renewal of encum¬ 
brances, the payment of interest thereon, the pay¬ 
ment of taxes, and disbursements for repairs to 
conserve the estate, surely it may be equally neces¬ 
sary to authorize a curtailment of such encum- 


brances where renewals of the same may not be 
made otherwise. The one is as necessary to the 
preservation of the trust estate as the other. 
To rule otherwise would be to sacrifice substance 
to form. The power of the court to authorize the 
renewal of the encumbrance necessarily carries with 
it power to meet any situation naturally arising 
from it, to the end that the estate may not be jeopar¬ 
dized or lost." 

Dante vs. Hutchins, 44 App. D. (\, SO, S8-9. 

But, it is argued by the appellant that the power of 
waste, and not conservation, was exercised in this mat¬ 
ter. It is to be noted, however, that while she adverts 
to the fact that the property was not producing sufficient 
revenues to make it wholly self-sustaining, she refrains 
from questioning the obvious and well-known fact (ap¬ 
parent even from the size of the encumbrance which a 
new encumbrancer is willing to take) that the property 
possesses a very large equity which must be conserved until 
such time as the property can be sold in ordinary course 
so as to realize its fair value. Certainly, no person can 
seriously advocate a forced sale under a deed of trust as a 
proper means of conserving a large property or of realiz¬ 
ing a fair value for it. It is also to be noted that, so far 
from intimating even that there is no equity in the prop¬ 
erty, the appellant’s position is that there is some¬ 
thing of value in the property to be conserved, but that 
she did not desire to have it justly conserved with equal 
regard for the interests of all parties, but rather in a man¬ 
ner which would give her preferential rights by excluding 
appellant's interest from the lien of the encumbrance (p. 3, 
appellant’s brief). Again, it is to be noted, that so far 
from disavowing any interest in said property, she claims 
that her interest in it is prejudicially affected by sub¬ 
jecting it to the encumbrance in the same manner that 
the interests of the other parties are subjected, and, al- 
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though she seeks to create the impression that the prop¬ 
erty does not belong to this estate, and that its original 
purchase was not ratified by Stilson Hutchins, she care¬ 
fully refrains from so averring, even upon information 
and belief, as she also carefully refrains from averring, 
even upon information and belief, that Stilson Hutchins 
was incompetent when said property was purchased, but 
limits her averment to the mere statement, upon informa¬ 
tion and belief merely, that two persons have testified 
somewhere (not stating where) that Stilson Hutchins 
was then incompetent (Rec., p. 8). 

It is respectfully submitted that, in no aspect of the 
case, has the appellant any standing upon her appeal, 
even if same be not dismissed. 

Questions relating to conservation necessarily involve 
the exercise of a sound discretion; and the exercise of it by 
the court belrrw will not be disturbed, unless abuse of dis¬ 
cretion or a clear error be shown. The court below has 
plainly sought, as has (his appellee as well in his capacity 
as trustee, to do equal justice to all parties; and the 
position of the appellant is simply that she wants more 
than equal justice. 


Conclusion. 

It is submitted that the appeal should be either dis¬ 
missed or affirmed. 


GEORGE E. SULLIVAN, 

A Homey for A ppeUee. 



